FROM:

TO:

DATE:

RE:

MEMORANDUM

OFFICE OF THE CITY ATTORNEY
MIDDLETOWN, CONNECTICUT 06457

".Councilman Stephen T. Gionfriddo, Chairman, Planning and Zoning Com-
mission

October 23, 1987

Legal opinion request regarding whether new members to the Planning and
Zoning Commission who first became members after the election in
November of 1987, can vote on any items carried over from Planning and
Zoning Meetings prior to the election in the same manner in which an
absent member of the Cornmission would vote.

Section 8-3 (a) of the Connecticut General Statutes, as amended, provides,
in pertinent part, that "No such regulation or boundary shall become effective or
be established or changed until after a public bearing in relation thereto, held by
a majority of the members of the Zoning Commission ..." {underlining added). It
is implicit from the reading of this statute that those persons voting on a
specific agenda item before the Planning and Zoning Commission must be
members of the Commission at the time that the first public hearing is held.
However, "(i)t is clear that this statute does not require the presence at the
public hearing of a zoning commission member as a condition precedent for that
member to vote on a change in regulations or zone boundaries." Loh v. Town
Planning and Zoning Commission, 161 Conn, 32, 41 (1971).

May a new member of the Commission who first becomes a member after
the November election vote on items on which public hearings were begun prior
to the election when the individual was not a member of the Commission? The
answer is no. The whole key to the interpretation of Section 8-3(a) is the word
"member®, The section clearly requires that a member of the Planning and
Zoning Commission be a member at the time of the public hearing. If it is not
possible for that member to attend the public hearing because of sickness or
other inability, such member may still vote if he or she sufficiently acquaints
himself or herself with the issues raised and the evidence and arguments

‘presented at the missed public hearing. The legislature did not envision, as is

. clear from the legislative intent of Section 8-3(a) C.G.S., as amended, a member

voting on an issue heard at a public hearing at which time the member was not
yet a member of the Planning and Zoning Commission.

Therefore, in conclusion, both statutory law and case law support: the
conclusion that new members of the Planning and Zoning Commission, who are
not members of the Commission at the time of the public hearing on a specific
issue, cannot vote on that jssue by merely reading the transcript of the public
hearing(s) in the same manner in which absent members of the Planning and
Zoning Commission would in order to apprise themselves of the evidence on said

issue.
RauS)'YE(\ViJs T¢
City 7 orngy.
REW/sjr

cc: Sebastian J. Garafalo, Mayor
Ceorpe A. Reif. Director of Planning
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fronte v, Planning & Zoning Board, supra, 209. This
role will be applied only if it appears that the com-
puission is acting arbitrarily, Ibid. As already
indicated, the change is in barmony with the town’s
comprehensive plan, Under these circumstances, the
plaintifis have failed to show any facts demonstrat-
ing that the action of the commission in denying the
previous application for a zone change covering a
different area, though that area included the parcel
embraced in the present applieation, would preclude
the granting of the present application. See Allin v.
Zoning Commission, 150 Conn. 129, 135, 186 A.2d 802,

VI

The plaintiffs claim that the failure of John E.
Wrabel, one of the members of the commission who
voted in the executive session of January 23, 1968,
to attend the public hearing on November 28, 1867,
renders the change of zone illegal. The burden of
proving that the action of the commission in the

v. Planning & Zoning Commission, 164 Conn. 398,
394-95, 225 A.2d 822. As already recited, the trial
court heard evidence only on the issue of its juris-
diction. It nowhere appears that the plainfifis
requested the Court of Common Pleas to allow the
introduction of evidence on the issue of the dis-
qualification of & commission member. See General
Statntes § 8-8. No reason appears why this conld not
have been done. The court decided this issue solely
on the record returned to it by the commission.
This is the record retnrned to us pursuant to Prae-
tice Book §647 and on which we review the con-
clusion of the trial court that the participation of
Wrabel in the decision to change the zone did not
render that decision void.

zone change was illegal was on the plaintifis. Chucta -
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We turn to General Statuies $ 8- vhich provides

| &ML
ges in regnlations

“ low in order validly to effect changres i

and 1p 20De boundares.) Itis (:MM&
does not require the presenc e hearin

of a zoning commission member 85 & condition pre-

cedent for that member 1o voic on & change in Tegu-
lations O 20D€ boundaries.  In Strain v. Mims, 123
ono. 275, 282,193 A. 754, we considered a predeces-

sor to §8-3 (Rev. 1930 § 425), and stated: “The pur-
ose of the public hearing is ... 10 inform the mem-
ors of ihe commssion as 10 o reasons why the

mw__—/’—_—-lr’——’—/-
change £h chould not_be made.” We there
noted thatitis igdvisable” that members of the com-

mission attend the hearng. 1d., 283. Yet, oceasions
may arise where, because of illness or other inabil-
ity, a member may be unable to attend the hearing.

Such a member should not be prohibited from votin
on a change provided he eeek|s) to make and . . .

i The pertinent poriion of {he statute reads as follows:

#§ §-3, ENTORCEMENT OF REGULLTIONS j PUBLIC HEARINGS] CHANGES.
Such zoning commission shall provide for the monner in whick reguls-
tions . . . snd the bonndaries of roping districtz shall be respectively
enforced and established and amended or changed. No such regula:
tion or boundary ¢hall become effective oF be established until after
a poblic bearing in relation thereto, held by & majority of the mem
bers of the zoning eomission or a committee thereof mppointed

for that purpose conmisting of at least five members, af which parties

in interest and citizens ghrll have an opporiunity to be heard . . - -
Such regnlations and poundaries may, from time to time, be amended,
changed oF yepealed by such zoning eommission by & mejorily vote
of the commission, except es otherwise provided in this chapter. Tf
a profest is £led st sach hearing with {he zoning commission against
guch change, signed by the owners of twenty per cent or more of the
grea of the lots inclnded in such proposed change oF of the lots
within five hundred feet in el directions of the property incloded
in the proposed change, guch change shsll pot be sdopted except by
a vote of two-thirds of gll the members of the roming commission.
The provisions of this section relative to public hesrings . - .

apply to all changes oF amendments”,
\
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[has)_the means to make an informed decision, one
that is based on knowledge sufficient for ‘wise and
proper judgment.’” Matter of Taub v. Pirnie, 3
N.Y.2d 188, 194, 144 N.E.2d 3. While, as we have in-
dicated, § 8-3 does not by its terms reqnire the pres-
ence a i i 1ssi ember, it
is equally clear, in view of the purpose of the public
hearing, that the legislature conld not have intended
that a member who had not been present at the pub-
lic hearing counld Jawfullv vote on a change without

first acquainting himself sufficiently with the jssdes

raised and the evidence and the argnments presented

at the public hearing, We, therefore, construe $8-3

to_mean that a member of a zoning commission, al-.
though not present at the public hearing, may law-
fully vote on & proposed change in rezulabions or
zﬁne boundaries if that member acqnaints himself
suficientlv_wif issnes rai e_evidence
and arguments presented at the public hesring in
order to exercise an informed judgment.

In the case at bar, we need not decide whether
Wrabel’s participation in the commission’s decision
to change the zone of the land in question vitiated
the entire vote of the comission, since the record
indicates that the plaintiffs had not sustained the
burden of proving his vote was unlawful. The
following facts are not in dispute: Wrabel partici-
pated in the commission’s execntive session of
August 1, 1967, in which the previous Garofalo ap-
plication was denied. He was not present at the
public hearing held on November 28, 1967. He voted
in the execntive session of Jannary 23, 1968. The
defendant commission alleges in its brief that Wra.
bel was present at the hearing held or June 13, 1967,
and that he listened to a tape of the transeript of
the hearing of November 28, 1967, althongh there is
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“nothing in the record before us which shows these
w1 alleged facts. The plaintifis, nevertheless, who had
“'fhe burden of proof, chose not to introduce any
L Tioidence to show that Wrabel did not sufficiently
‘equaint himself with the issoes raised and the evi-
‘Jence and the arguments presented ab the publie
-+ hearing of November 28, 1967. We cannof, there-
. fore, disturb the trial court’s conclusion that the
" nember absent from the public hearing was not dis-
> "qualified from voting on the change of zone,
-y, There is 1o error.
- In this opinion the other judges concnrred.
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Srare or COXXECTICUT V. (GEORGE IARBAH

Housy, Corrrs, TEDe, RETan and BHAPIRO, J&,

* TMhers was ovidenes that the defendent, convicted of the crime of
. obiaining money by false pretenses, jnduced P fo give Mim
meney for two second mortgeges in return for whick he gave
P what purported to be two morigage notes from F Co. No
mortgage deeds, however, were delivered to P. The defendant
Rimself on the verge of bankruptey, kmew that F Co, controlled
by him &nd members of his family, wes in finzncinl difficolty
and thst, becauss of prior ensumbrences, was in no pesifion to
erecute valid second morigages on its property. Under the
circumstances, then, the trial court conld reesonebly hsve found
es & fmet thet the defendant led P to believe that she had
received potes then secured by mortgages and not, as he claimed,
. that she would recsive security at some time in the future.

Intent is a guestion of fect, the determination of which should
. stand unless the conclnsion drawn by the trier is en unyeesonable
ous. Intention mey bs inferred from conduct. Here, thers was
sufficient evidence in the record, the defendant’s denisl notwith-
sanding, to warrant the trisl conrt’s conclusion that the defend-

ant jntended to defrand P.
The trial court conld rezsonably bave concluded that the votes, being
meds to eppesr fo be morigege notes, togetber wifh the other
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